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Thrui The Assistant Dlreetor for Operations 
Subject* Inviolability of File* 


1« This office has reviewed your request of 22 August 
1948, for an opinion on the inviolability of files and records 
of your office and on the furnishing of inforaaUon which «igh t 
be requested of employees in your breach. These problems have 
a long history in the United states and go to the heart of the 
original concept of our form of Government. This history was 
summarised in a latter dated April SO, 1941, from then Attorney 
General Robert 3. Jackeen to the Hon. Carl Vinson, then Ch&lraa n 
of the House Commit tea on Naval Affairs. That Committee had 
requested the department of Justice to furnish all records in 
connection with investigations made by the Department of Justice 
arising out of certain strikes sad subversive activities. 

2. Hr. Jackson states "It is the position of this 
Department, restated now with the approval of, and at the direct- 
ion of, the President, that all investigative reports are con- 
fidential documents of the Executive Department of the Govern- 
ment * * * and that Congressional or public access to them w^uld 
not be in the public interest." Hr. Jackson points out how dis- 
closure of the information would prejudice the national dsfanse 
end the future usefulness of the Federal Bureau of Investigation. 
Both arguments apply equally well to the confidential reports 
and records of CIG* Hr. Jackson refsrs to a lias of Attorney 
General's decisions stating the same position and dating back to 
1904. He points to refusals by Presidents Washington, jionroe, 
mod Jackson among others to produce records of the Executive 
Office* Mr. Jaekaon cites s number of court opinions holding 
that the question whether the production of papers would be 
against the public interest is one for the executive and not for 
the courts to determine. These opinions emphasise the division 
of power in the Federal Government and the right of each of the 
three divisions to exercise its functions without interference 
from the ©there. 

3* j£r. Jacicson's opinion is therefore, very strong support 
for the position that confidential records of CIO, production of 
which would not bs in the public Interest, need not be furnished 
to Cong reee at its request, we wish to point out however, that 
we are not aware of any final ruling on the problem that would 
arise if Congress wore to insist on the production of the records 
and were to bring contempt or other proceedings against the Head 
of the Department ooncemed. we believe, however, that as a 
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practical matter It la unlikely that such proceedings would be 
instituted, and if they were, that the oases cited by Mr. Jackson 
indicate that suoh proceedings would be set aside. 



5* The question of employees who might be called upon 
by Congressional Committees or other agencies to testify relates 
in essence to the points discussed above. Any confidential in- 
formation possessed by the® is in the same category as information 
in records. At the time of employment they are required to take 
an oath not to reveal suoh information unless authorised in writing 
by the Director of Central Intelligence. This oath is a condition 
of their employment by CIS. It also puts them on notice that 
release of suoh information affecting the national security or 
defense, may subject them to prosecution under the Espionage Aot. 

If called, therefore, to testify in connection with confidential 
matters suoh as identification of sources, or disclosures of 
methods and techniques, they should cite the oath and conditions 
of employment and their responsibility to the Director. If he 
does not see fit to authorise release of the Information, the 
Director is in the same position as in s request for production 
of confidential documents. In our opinion therefore, confidential 
records pertaining to investigation* by your office and other In- 
formation in your files which may pertain to the national defense 
or security, are but part of all suoh files of CIG and It would 
bs our position they are not subject to subpoena. Also, In our 
opinion, employees of CIG may not be required to testify concern- 
ing such information without express permission from the Director 
of Central Intelligence. 

6. In conclusion we wish to comment on your remarks 
concerning the Espionage laws, particularly your statement that 
Intent must be proved to find a man guilty, under Section 3, 
of Title 50, U.S.C., subsection 3, a man may be fined #10,000 
or imprisoned for 2 years who, through gross negligence* per- 
mits information relating to the national 'defense to be removed 
from its proper place of custody or delivered to any one In 
violation of his trust, or to be lost, stolon, abstracted, or 
destroyed. Under section 32 of the Act, whoever with intent. 
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* r that it 1* to be used to the Injury of 

tho United State#, or to the advantage of a foreign nation, 
communicate a to any one connected with a foreign Government 
information relating to the national defenee, may be iiapriaon- 
ed for not more than 20 years in peace time, and 30 years in 
time of war. It will be noted that no distinction is made 
between enemy or friendly foreign nations. Also, attempts to 
communicate wad the aiding of another to communicate such 
information under the above circumstances are subject to the 
same penalities. He believe these provisions make the Espionage 
Act more effective t hasi Is commonly believed, and we feel that 
this is borne out by decisions such as the (Jorin case, decided 
by the Supreme Court in 1940 (81 S.Ct. 429). 

7. This of floe will always be glad to advise on any 
specific eases arising in connection with the problems dis- 
cussed herein* 


LA«fti:i*ci a. muisTON 

General Counsel 


ccj Ex. I&S 

leg. & Liaison 


hblitcnsj 


